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INTRODUCTION
Historically, American divorce law across the various states was based upon the
moral concept of fault. The uniform presumption in a divorce case was that the
perpetrator spouse owed some type of compensation to the victim spouse. Of course, this
gave rise to very spectacular, but often unnecessary, litigation. Throughout the years,
with the growing number of divorce cases across the country, it became obvious that such
litigation had a deleterious effect on the family, especially when children were involved.
Thus, in an effort to address this problem, the concept of no-fault divorce began in
California in 1969, with the Family Law Act. By 1985, all states offered some variation
of no-fault divorce in at least some parts of the proceeding. 1 Today, Florida is one of the
states that utilizes no-fault law in all aspects of dissolution of marriage proceedings.
Traditionally, no-fault laws have been viewed as revolutionary, as they have helped to
remove the concept of fault, and reduce the traditional adversarial features of the legal
system from these proceedings. 2 However, contemporary views tend to disagree with the
ideology that no-fault laws have minimized the deleterious outcome of divorce on the
family, or the volume of family law litigation. Statistics show that no-fault laws have
made it extremely easy to obtain a divorce. 3 h Florida, for example, a petitioner must
simply allege that irreconcilable differences have arisen between the parties such that a

1

Mary Ann Mason, From Father's Property to Children's Rights : The History of Child Custody
in the United States (New York: Columbia University Press, 1994), p. 124.

2

3

Melvin G. Goldzband, Consu lting in Child Custody (Lexington, Massachusetts: D.C. Health and
Company, 1982), p. 2.

Monthly Vital Statistics Report (Florida), Vol. 46, No. 12, July 28, 1998; the cumulative number
of divorces granted in 1997 were I, 163,000, I percent more than the number for 1996
( 1'150,000).

marriage is irretrievably broken, in order to obtain a dissolution of the marriage. The
other party can hardly disagree, as this is in itself an irreconcilable difference. Therefore,
it seems that obtaining a divorce in Florida is indeed a fairly easy task. According to
Vital Statistics, in Florida, there is one divorce for every two marriages.
A large number of divorces in Florida involve children. 4 Although, no-fault
divorce laws may have helped to reduce the adversarial nature of these divorces, they
have also contributed to an astronomical increase in the number of custody battles
between parents. 5 Thus, the changes that have occurred across time in family disputes
have afforded little benefit to children. The attempt to rethink family relationships with a
focus on children continues to be an ongoing effort. 6
Before the advent of no-fault laws, parents battled over who was to blame for the
break in the marriage and over division of property. No-fault laws alleviated the
foregoing and with nothing else to battle over, the discord moved onto the children of the
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marriage. 7 During the Colonial Era, fathers had a common law right to the custody of
their children. Then during the 191h Century there was a dramatic shift in custody laws,
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and the best interest of the child slowly began to develop as a legal concept. The law

4

Monthly Vital Statistic Report, Vol. 46, No.2; According to National Center for Health
Statistics (N HSC) in a 12-month period from August 1997 to August 1998, there were
2,220,000 marriages and 1,024,000 divorces in the United States; in January 1998 there
were 10,3 15 marriages and 5,756 divorces in Florida, with only Texas surpassing Florida
in the number of divorces.

5

Mason, p. 179.

6

lbid, p. 159.

7

Philip Michael Stahl, Conducting Child Custody Evaluations (Thousand Oaks: Sage
Publications, Inc., 1994), p. 3.
2

~

began to emphasize the importance of the mother in the child's life, and the belief
emerged that the mother was the more nurturing parent. The tender years doctrine
evolved which emphasized a young child's need for his or her mother. For example, in
the State of Florida, historically there was a legal presumption that young children should
remain with their mother. Because ofthis tender years doctrine, it was very difficult for a
father to prevail in a custody battle absent very aggravating circumstances. With the
passage of time and contemporary changes in the roles of women and men in the family,
the laws have changed drastically. Beginning in the 1970s these major changes in the
social and political arena reflected new laws which began to remove the preference for
mothers from judicial decisions. The state legislature and the courts weakened the
mother's legal claims to the custody of their children in divorce actions, eliminating the
maternal preference and the tender years doctrine, and leaving only the extremely vague
notion of the best interest of the child.8 Fathers were given equal consideration as
mothers in a custody determination, regardless of the age or sex of the child. 9 The battle
lines were set.
The court's role suddenly changed from determining which parent was better, to
deciding the allocation of parental responsibilities to maximize the well being of the
child. This new doctrine required judges to perform assessments of the specific needs of

8

Mason, pp. xiv to I 59.

9

F.S.A. §6 1.13 (1999 Supplement to 1994 Statute), Vol. 5- 1994 Rev ision, §61. 13 thru 68
(Suwanee, Georgia: The Harrison Company, I 999), p. 3.

3

children, family dynamics, and parental resources. 10 This dramatic shift in public policy
and the procedural changes encouraged courts to seek input from expert witnesses. 11 In
the early 1970s the social science theories, in particular psychological theories, began to
influence judicial decisions. The psychologist was gradually introduced as an expert at
custody trials beginning in the 1940s and 1950s, reflecting proportionally the growth of
the psychological field. By 1990, more than one-third of domestic relation cases had
been tried with the aid of a psychological expert. Psychologists began to appear on a
regular basis in courtrooms as expert witnesses testifying on the fitness of parents. Their
initial services, which included primarily evaluations of the sanity of the parents, shifted
to testimony regarding the relationship between the parent and the child, and alleged
sexual and/or physical abuse by a parent. Initially, the parents were the ones to employ
the services of a psychologist exclusively, which more often that not lead to the so called
"battle of the experts," but by 1990, the courts also began to appoint some of their own

~
--~

d
r)

' .1

:::J
experts. 12
Although custody of children is usually discussed in the realm of divorce
proceedings, and it is by far the largest reason for custodial disputes, it is by no means the
only one. As more children are born out of wedlock, the frequency of paternity litigation
has increased. 13 In addition, many children are removed from their homes today as a
10

Michael P. Maloney, "Child Custody and Dependency Evaluations," A Clinician 's Guide to
Forensic Psychological Assessment (New York: The Free Press, 1985), pp. 147-158.

11

Mason, pp. xiv to 159.

12

lbid, pp. 175-777.

13

lbid, p. 144.
4
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result of abuse and neglect by their parents. Contested adoption cases are yet another
arena where custodial litigation exists. 14 Specifically due to this large framework in
which custodial litigation is prominent, this writing focuses solely on custodial disputes
as they relate to divorce cases. The portion of custody litigation which is of focus in this
work includes the use of the social sciences in these proceedings. Over the past decade or
two the use of social science in custody cases has expanded to include new tools that
would come to assist judges in their decision making. The use of psychological theories
to support shared or sole parental responsibility and residential and non-residential
parents became standard procedure. Psychologists became employed as expert witnesses
testifying on the fitness of parents, evaluating the parent-child relationship and the living
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situation, and intervening in abuse or neglect. In addition, psychologists became
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employed as mediators in an attempt to lessen the adversarial nature of custody
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litigation. 15
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Goldzband, pp. 13-14.

15

Mason, p. 163.

5

CHAPTER ONE
CUSTODY LAWS IN FLORIDA AND THE BEST INTEREST OF THE CHILD
According to Florida Circuit Court Judge John C. Lenderman, the "parents would
much rather settle their dispute on the street by engaging in a fist fight, but we make them
come to court and approach their dispute in a more civil manner, or at least what we hope
to be a more civil manner." 16 Therefore, parents come to court to resolve their
controversies regarding custody and visitation, and they subject themselves to the rules
and regulations that govern family law.
The trial courts in Florida address all custody disputes in divorce actions
according to Florida Statutes Annotated Section 61.13 ( 1994, 1998 Supplementary Insert
for Use in 1999), which states:

::::'J

(b)l.

2.

16
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(2)

(3)

~

The court shall determine all matters relating to custody of each minor
child of the parties in accordance with the best interest of the child . . . It
is the public policy of this state to assure that each minor child has
frequent and continuing contact with both parents after the parents
separate or the marriage of the parties is dissolved and to encourage
parents to share the rights and responsibilities, and joys, of child rearing.
After considering all relevant facts, the father of the child shall be given
the same consideration as the mother in determining the primary residence
of a child irrespective of the age or sex of the child.
The court shall order that the parental responsibility for a minor child be
shared by both parents unless the court finds that shared parental
responsibility would be detrimental to the child . . . If the court determines
that shared parental responsibility would be detrimental to the child, it may
order sole parental responsibility and make such arrangements for
visitation as will best protect the child . . . from fmiher harm.
For purpose of shared parental responsibility and primary residence, the
best interest of the child shall include an evaluation of all factors affecting

John C. Lenderman, Pinellas County Circuit Court Judge. Personal Interview, March 25, 1999.
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(a)
(b)
(c)

(d)
(e)
(f)
(g)
(h)
(i)

G)

(k)

(1)
(m)

the welfare and interests of the child, including, but not limited to:
The parent who is more likely to allow the child frequent and continuing
contact with the nonresidential parent.
The love, affection, and other emotional ties existing between the parents
and the child.
The capacity and disposition of the parents to provide the child with food,
clothing, medical care or other remedial care recognized and permitted
under the laws of this state in lieu of medical care, and other material
needs.
The length of time the child has lived in a stable, satisfactmy environment
and the desirability of maintaining continuity.
The permanence, as a family unit, of the existing or proposed custodial
home.
The moral fitness of the parties.
The mental and physical health of the parents.
The home, school, and community record of the child.
The reasonable preference of the child, if the court deems the child to be of
sufficient intelligence, understanding, and experience to express a
preference.
The willingness and ability of each parent to facilitate and encourage a
close and continuing parent-child relationship between the child and the
other parent.
Evidence that any party has knowingly provided false information to the
court regarding a domestic violence proceeding ...
Evidence of domestic violence or child abuse.
Any other fact considered by the court to be relevant.
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Thus, according to the above citation, the courts in Florida determine all matters related
to custody in accordance with the best interest of the child. 17 In short, the public policy of
this state is for parents to have equal input into decisions and equal access to information
affecting the children, to share the children's time, and to make joint decisions concerning
the children.18 From this very ideological attempt by the legislature to deal with custody

17

18

F.S.A. §61.13 , p. 3.

Thomas R. Corbin, Circuit Judge, "Comparing a Lawyer's and a Judge 's Thoughts on Prov ing a
Parenting Case," The Family Law Section Commentator, vol. xxv, no. 2, December
1998, p. 27.
7
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issues stems the true problem of custody disputes: some parents do not know how to
effectively share their children. Children are still often treated as property, and it is
usually forgotten that they are the ones who are most vulnerable to the actions of their
parents, they are the "real pawns in the game of their parent's divorce." 19 More often than
not it is the case that the parents' emphasis is on "me, me, me," and he or she indeed truly
believes that this position is in the best interest of the child. 20 One parent usually feels
that the other parent is simply not able to take care of the child(ren) or more prominently
there exists a simple matter of revenge. Unfortunately, revenge is the emotion that
commonly drives parents to battle over custody of their children, and unless they are
taught the proper ways to handle the situation, revenge will prevaiU' The legislature has
declared that the children have a right of contact with both parents, not that the parents
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have a right of contact with the children after a divorce. The law, therefore, is concerned
with the best interests of the child, and not the best interests of the parents. 22
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The statute also states that the best interest of the child shall be determined based
~

~I

upon specific criteria, most of which, as can be seen above, can only be obtained by an
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evaluation of the parties and the children by a mental health professional, i.e.,

~

psychologists for the purpose of this text. Testimony by experts is regulated by the
Evidence Code contained in the Florida Statute Section 90. Specifically, Florida Statutes

19

Stahl, pp. x-3.

20

Lenderman.

21

Ibid .

22

Corbin, p. 28.
8
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Annotated Section 90.702 (1994, 1998 Supplementary Insert for Use in 1999) states:
If scientific, technical, or other specialized knowledge will assist the trier of fact
in understanding the evidence or in determining a fact in issue, a witness qualified
as an expert by knowledge, skill, experience, training, or education may testifY
about it in the form of an opinion; however, the opinion is admissible only if it
can be applied to evidence at trial.
Further, Florida Statutes Annotated, Rules of Civil Procedure Rule 1.390 states:
The trial judge has discretion to determine qualification of and range of subjects
about which expert witness will testifY, and that determination will not be
disturbed on appeal absent clear showing of abuse of discretion; to quality as
expert witness, witness must have such skill, knowledge or experience so as to
make it appear that his or her opinion will aid trier of fact in search for truth;
although witness had never previously testified as expert, this alone would not
disqualifY her. 23
In addition, two new rules exist concerning the psychologist as a custody witness. The
Florida Department of Business and Professional Regulation (DPR) passed

~
8~;
~J

Administrative Rule

61F13~20.006

on June 14, 1994, which prohibits a treating

psychologist from performing a custody evaluation of his patient. The rule also forbids a
treating psychologist from recommending shared or sole parental responsibility, which
parent should have residential custody, or what visitation should be ordered. Under this
rule, the treating psychologist is, however, allowed to provide information about the child
to the court or to another psychologist appointed to perform a custody evaluation.
Another rule, DPR Rule 61F13-20.007, prohibits custody, residence, or visitation
evaluations from being performed without a p<;ychologist's communication with all
parties involved in a custody dispute. This rule was created as a reaction to an unethical
practice, which occurred mostly in the past, but sometimes still happens today . A

23

Pettry v. Pettry, 706 So.2d 107 (Fla. Sd DCA 1998).
9
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psychologist would testify before the court recommending custody to one parent without
ever having spoken with the other parent, and sometimes without the consent of the other
parent.24
As seen at the beginning of this chapter, Florida Statutes Annotated Section 61.13
authorizes a trial judge to order psychological evaluations in child custody proceedings.
Section 61.20 furnishes the trial judge with the discretion of implementing Section 61.13.
The statute provides that: "( 1) In any action where the custody of a minor child is in
issue, the court may order a social investigation and study concerning all pertinent details
relating to the child and each parent when such an investigation has not been done and the
study therefrom provided to the court by the parties or when the court determines that the
investigation and study that have been done are insufficient." Fmiher, subsection (2) of

~
~
~~
~J

';.'J

this statute adds that "the social investigation and study, when ordered by the court, shall
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be conducted by [among other persons] a psychologist licensed pursuant to Florida
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Statute Section 490 . .. " Therefore, granting or denying a request for a psychological
I

n
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evaluation by one of the parties is also a discretionary act on the part of the trial judge.

;)

Thus, when an expert has been hired by one of the parties to testify in a custody dispute,

)

I

the trier of fact may decline the testimony of such expert, if the trier of fact does not
believe the persuasiveness and credibility of an expert' s testimony. The trial judge is
entitled to hear from a professional unconnected to either party as to the emotional

24

John C. Lenderman, Pinellas County Circuit Court Judge, "The Psychologist as a Custody
Witness: Two New Rules," Paraclete (March 1995), pp. 5 & 17. Specific authority
F.S.A. §490.004(4); Law Implemented F.S.A. §490.009(2)(s)
10

......:;

stability and mental health of all concerned parties. The trial judge should feel
uncomfortable with hearing only the expert testimony of a party seeking a disposition in
his or her favor?

5

The trial judge has an extremely difficult and demanding task when it comes to
deciding a custody dispute. The parents are "practically leaving" 26 the most important
decision, the well-being of their child, up to a stranger who often does not know enough
about the dynamics of a particular family or the children involved. Because of the limited
insight into a family judges possess, many believe that psychologists are an indispensable
tool in custody litigation. They help judges get the inside story that they lack, so that they
may, based upon the psychologists' findings, make the soundest possible decision. A

~

psychologist is often viewed as the judge's eyes and ears into the family relationships.
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Despite this great advantage a psychologist has compared to a judge, problems arise. For
it is sometimes difficult for a psychologist to offer a conclusive recommendation about
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the true relationship between the parent and the child from just a few sessions. Therefore,
n

the judge must sometimes make a decision based upon the limited information in the
reports that have been received by the court. 27 In the end, while psychologists have
become an indispensable asset in custody and visitation disputes, the judge still has to

25

Gordon v. Smith, 615 So.2d 843 (Fla. 4th DCA 1993).

26

Even when the parents enter into a settlement agreement voluntarily before coming to court, the
agreement is always in context of that which is permitted within the legal system. The
judge still has the legal responsibility to review the portions of the agreement affecting
the child to assure it provides for the best interest of the child . See also MacAiister v.
Shaver, 633 So. 2d 494 (Fla. 5th DCA 1994); Lane v. Lane, 599 So. 2d 218 (Fla. 4t11 DCA
1992); Kelley v. Kelley, 656 So. 2d J 343 (Fla. 5th DCA 1995).

27

David A. Demers, Pinellas County Circuit Court Judge. Personal Interview, February 24, 1999.
11
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make the final decision, and that decision will not always coincide with the
psychologist's recommendation simply because many factors need to be considered to
arrive at the judgment that will best preserve the best interest of the child. 28 Because of
the broad discretion trial judges are allowed when making custody decisions, a judge's
personal opinions and presumptions regarding custody issues may influence the ruling.
Therefore, judges are frequently free to impose their own personal values upon a situation
when making a custody determination. It has even been suggested that a judge' s attitude
can reach beyond the decisions which are typically made by the courts, into the courtappointed psychologist's recommendations, as a psychologist attempts to present
recommendations which are consistent with a judge's attitudes or previous rulings. 29
Because of the many concerns judges have when it comes to custody battles, even
the most conscientious judges make mistakes. In Russenberger v. Russenberger, the
appellate court held that the trial court failed to conform to the essential requirements of
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law when the trial judge granted the former husband's motion for compulsory
n

examination of the pru.ties' minor children. In essence, the trial court failed to determine

.,
)

~I

1

whether the mental condition of a child was in controversy, and whether good cause had
been presented to wan·ant a psychological examination. This decision should have been
based according to Florida Statutes Annotated Rules of Civil Procedure Rule 1.360, upon
sworn testimony or other scientific evidence, instead of on the former husband's

28

Lenderman.

Leighton E. Stamps, Seth Kunen, and Anita Rock~Faucheux, "Judge 's Beliefs Dealing
With Child Custody Decisions," Journal of Divorce and Remarriage, vol. 28, no .
(Binghamton: Haworth Press, 1997) pp. 3-17.

29

12
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attorney's speculations and arguments. 30 In cnstody proceedings, inferred allegations
alone do not raise sufficient evidence or provide good cause for ordering a psychological
examination of a child. 31 As seen in the preceding paragraphs, several laws exist for the
protection of the best interest of the child in custody litigation. Unfortunately, sometimes
this rule has to be stretched and in the end it may not be the best interest of the child that
prevails. When two detrimental alternatives exist, the judge's job is to choose the least
detrimental alternative between the two. 32 The best interest of the child rule has left
judges with great discretionary power and a great deal ofuncertainty. 33 Compared with
this vague notion of the best interest of the child, there seems to be at least a minimum
consensus about what is not in the child's best interest. 34 The judge' s decision is made

~

easier when some type of abuse or neglect is present, or when one parent does not have
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any interest in the welfare of that child. Fortunately, such cases are not common. What is
common, however, is that most people involved in custody litigation are just average
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parents battling for the love of their children without professional guidance. 35
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See also Fla. Fam. Law R.P. Rule 12.365, (Tallahassee, Florida: Continuing Legal Education;
The Florida Bar, 1999), p. 13 .

31

Russenberger v. Russenberger, 623 So.2d 1244 (Fla 1'1 DCA 1993).

32

Lois A. Weithorn, ed., Psychology and Child Custody Determinations (Lincoln: University of
Nebraska Press, 1987) p. 9.

33

Lenderman.

34

Weithorn, p. 9.

JsDemers.
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CHAPTER TWO
THE ROLE OF PSYCHOLOGY
Most family judges believe that psychology has become a vital tool in the process
of custody determinations. Albeit, there are still some judges who question the
usefulness of psychological expertise within the custody context, and these are judges
who "confuse their authority to decide custody cases with their capacity to render such
decisions."36 Most judges agree, however, that psychology does provide a tool which
would not be otherwise readily available to the court, and by doing so, psychology aids
the judge in his or her decision making. 37 Following this statement, as surprising as it
might sound, more often that not, custody disputes are resolved without any input from a
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psychologist. 38
When a psychologist is involved, however, he or she can play many different roles
in divorces and custody disputes. Many individuals going through a divorce proceeding
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find the need for counseling. Parents often find it necessary to take their children to
r]

counseling to help them adjust to the new family structure. A psychologist can conduct
custody evaluations, psychological evaluations of one or both parents, he/she can act as a
mediator in the case, and a psychologist can also educate the court about some aspect of
child development which is relevant to a particular case without direct knowledge of the
particular case before the bench. Whatever role the psychologist plays in a case, the

36

Weithorn, p. 93 .

37

lbid, p. 93.

38

Goldzband, p. 13 .
14
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underlying principles, such as honesty and objectivity, are the same. 39
One family law attorney refers to psychologists as intimidating, because according
to that attorney, one cannot prepare a client for psychological tests. Sounds bizarre? This
attorney is probably not alone in this way of thinking. Attorneys are trained in the
adversarial system, and as such they are trained to win. The adversarial system of justice
was brought to this country from England. It has been around as long as this country and
it has served its purpose well, by often leading to the discovery of truth. The system is
based upon the belief that the most effective way to resolve disputes is to present
evidence on both sides, and then let the judge or jury decide who is telling the truth.40
Some people, however, have come to criticize this system, especially its use in family
disputes. Mental health professionals are not convinced of the system's efficacy when it
comes to family disputes. Many hold unflattering views of attorneys and they wonder
about the mechanism of the adversarial model and the attorneys who shape it. The
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following quote by an anonymous psychologist is quite amusing: "How do attorneys
.')

expect to find the truth when they seem to spend half their time hiding it from each other
and the other half obfuscating the facts with squabbles over inconsequential details?"4 1
Attorneys and psychologists also have a very different perspective on the issues in a
custody dispute. These different views most likely are due to the differences in training,

39

Stahl, pp. I 3-22.

40

Weithorn, p. 25.

41

John E.B. Myers, Legal Issues in Child Abuse and Neglect Practices, 2"d ed., Interpersonal
Violence: The Practice Series. (Thousand Oaks: Sage Publications, Inc., 1998), p. 43.
15
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scholarly traditions, and practice arenas. Attorneys are driven by centuries of legal
traditions, case law, and regulations, while psychologists rely on principles of child
development, behavioral research, and knowledge of human interaction. Psychology is
an imprecise science, seldom yielding clear answers, but clear answers are preferred in
the field of law. Yet, psychologists are routinely called upon to provide clear answers
which will hold impottant implications for children's futures, once they are interpreted by
the courts. When testifying in court, psychologists must follow the basic principles
underlying expert testimony: honesty, evenhandedness, limits of expertise, and
preparation. Psychologists must be honest with the attorney, judge, and above all
~

themselves. Honesty lies at the core of professionalism and the integrity of the field of
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psychology as a whole. Experts who let themselves be bought by one side undermine the
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very purpose of the law. Quite obviously, psychologists play a very different role than
attorneys. Attorneys are advocates for their clients, and are not supposed to be
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objective. 42 Experts, however, must be objective. The psychologist's role is not to win
!}

the case, but to educate and help the trier of fact come to a conclusion based on that
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psychologist's testimony. Pure objectivity, however, is merely ideological. Furthermore,
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in a system in which each party is free to obtain their own experts, it is unrealistic to
expect experts to be completely indifferent to the outcome. Unconditional objectivity is

42

The Oath of Florida Bar Attorneys places a burden on attorneys not to advocate a position they
know to be abhorrent. Further, the Florida Bar Rules of Professional Conduct governing
attorneys also place an ethical obligation on attorneys not to represent an individual
when that individual ' s position is completely opposite of the attorney's position. Family
law attorneys have an additional burden placed upon them, which is to consider the best
interest of the children, as well as their ethical obligation to zealously represent their
clients' interests.
16

therefore probably unrealistic, but a degree of objectivity must exist to foster honesty and
professionalism which are fundamental to the field of psychology. In addition, just as
important as honesty and objectivity is the willingness to acknowledge one's biases, and
to know the influence a bias can exert over testimony. Moreover, an expert witness
should be familiar with relevant literature and appreciate the limits of current knowledge
in the field. 43
Judges recognize the advantages of having a psychologist involved in a case.
Nevertheless, because of the high costs involved in hiring a psychologist, the practice has
not become as prominent as many would wish it to be. This lack of funds forces judges
~:::,

to use a less desired alternative to a psychologist, to wit: a guardian ad litem (usually an
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attorney or a volunteer) or an investigator employed by the court to perform a custody
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evaluation. They are considered a less desirable alternative simply because they do not
possess the same level of training and education as compared to a psychologist. A lay
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person doing an evaluation might be taken over by a party's arguments, while a
psychologist has more experience and more resources available to ensure that it does not
happen. 44 Despite these recognized advantages of having a psychologist perform an
evaluation in a custody dispute, some judges are concerned that some psychologists might
cause more harm than good, especially if they do not strictly adhere to the guidelines. In
addition, as custody evaluations have become a lucrative proposition for "fast cash,"
judges are concerned that some psychologists are out there to make a business for
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themselves with little concern for the innocent participants, the children.45
Guidelines have been developed by the American Psychological Association for
psychologists conducting child custody evaluations, specifically within the context of
divorce. The goal of these guidelines is to promote competence in using psychological
expertise in conducting child custody evaluations. Psychology is in a position to make
positive contributions to child custody decisions, but it can also cause great harm. The
primary purpose of an evaluation is to assess the individual parent and the family factors
that promote the best psychological interest of the child. The psychologist needs to focus
on the parenting capacity of each parent in conjunction with the psychological and
~::=t

developmental needs of the child. A psychologist performing a custody evaluation must
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be competent and possess knowledge in the areas of child and family development, child
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and family psychopathology, and the impact of divorce on children. The psychologist
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must also be knowledgeable about laws and procedmes affecting divorce and custody. 46
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When a psychologist is brought into a case, he or she can be appointed by the
!I

comts of their own accord, but psychologists are usually hired privately by the parties
who can afford to pay for their services, and then appointed either by court order or by
agreement between the parties. 47 The courts may look differently upon a psychologist's
testimony depending on the hiring party. Some judges tend to believe that a court-
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appointed psychologist is to some deg~ee more believable than a psychologist hired by
either parent. The reasoning behind this statement is the belief that a psychologist who
focuses more on one parent than the other, sooner or later tends to develop a bias against
the other parent. Also, a psychologist who works only for fathers or only for mothers
tends to develop biases against the opposite gender, and that type of expert would not be
of much help in determining the best interest of the child. Further, in an instance where
both parties already have a psychologist, and the court subsequently appoints their own
psychologist, this latter one would be viewed as more credible by the court as he/she is
believed to be more objective. A court-appointed psychologist's recommendation would
almost always be viewed with higher regard, especially if the parents' psychologists are
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involved in a "battle of the experts."48
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Further, judges believe a difference exists between a forensic psychologist's and a
traditional clinical psychologist's testimony. Forensic psychologists are trained to work
with attorneys and the courts. It is readily noticeable when a psychologist performs
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expert testimony on a regular basis. They know the routine and the demeanor of the
courts and they use it to their advantage when testifying. They often become quite well
versed in responding appropriately during cross examination. On the other hand, a
clinical psychologist who does not perform custody evaluations on a regular basis is not
viewed more negatively simply because he or she is not accustomed to the procedures
followed by the attorneys and the courts. In actuality, a clinical psychologist might
sometimes be a better evaluator and expert witness simply because of the innocence
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factor.49 In the end, no matter who employs the psychologist, his or her job is to help
judges make sound decisions, help attorneys direct the parties toward settlement, and
most importantly, help the parents understand the needs of their children.5° The best
interest standard provides an objective to be achieved in a custody dispute, and it is up to
the trier of fact to figure out how to achieve that objective. While psychology cannot
guarantee that a judge has made the right decision, it can provide an additional source of
information and an additional perspective on the best interest of the child.
Once the psychologist has been brought in to assist in a case, he/she performs the
evaluation by employing several different methods: interviews, behavioral observations,
tests of cognitive functioning, and personality functioning. Additional information that
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might help the psychologist in this task includes the child's school records, the parent's

~

and child's medical records, relevant legal documents, and drug and/or alcohol
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evaluations.5 1 One important tool that many psychologists have begun to take advantage
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of uses the same technique employed by a guardian ad litem. This newer tool is
'I

scheduled or unscheduled in-home evaluations. This technique has the advantage of
observing the family and the child in a more relaxed environment. Some psychologists
use master's level family counselor's to perform these home evaluations. 52
Among the many factors to be considered in a custody evaluation, psychologists
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consider which parent is less likely to obstruct the child's time with the other parent and
promote a healthy relationship with both parents; what types of extended family
relationships exist; which parent is more likely to provide adequate fmancial support for
the children; and the parent's social skills, judgment, and common sense. The interaction
between the child and the parent is also important, as are any negative feelings toward the
parent, and openness of communication between the parents and child. The psychologist
would also look at the overall stability of a parent, and more specifically, at emotional
and job stability, and the stability of the parent's household. Thus far, visitation has not
been discussed specifically as it is considered an integral part of custody. Visitation, like
custody per se, is a subject that must be addressed by a psychologist doing a custody

~·
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evaluation. The psychologist must determine each parent's attitude toward visitation,

,·

how each parent would use visitation time, and how each parent would adjust to visitation
by the other parent. 53 Psychologists are well trained to gather and interpret data from
many different sources as is outlined above, and to be able to apply the results to the
needs of a child. However, a psychologist must be careful not to overgeneralize or over
speculate about the future, and must distinguish between conclusions that are based on
scientific data and those that are not. Moreover, the psychologist is required to use the
best methods available "to promote the principles of objectivity and scientific competence
and provide data that are as relevant as possible for the questions faced by the court. " 54
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Although, there is much concurrence as to the usefulness of psychology in custody
determination, there are also some criticisms. In Keesee v. Keesee, an appellate court
stated a concern regarding the proliferating and extensive use of psychologists in custody
proceedings, and the extreme reliance trial judges place on psychological opinions. The
concern seems to be that expert witnesses sometimes offer opinions on too broad a range
of subjects without any proof of the validity of these opinions. Although it is desirable to
bring as much evidence before a trial judge as is necessary to aid the court in making the
best decision, the concern is that in cases where there is little objective evidence the cowt
can rely upon, psychological testimony might overreach its limits and invade the court' s
~.::·

territory. 55
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To further the discussion about psychologists invading the domain of the court,
judgments regarding the best interest of the child are more often than not based on moral,
cultural, and other subjective criteria, and not scientific data. While it maybe useful to
inform the court of the effects these variables might play in the children's lives, drawing
legal conclusions based upon these observations is invading the domain of the court.
Psychologists' unfamiliarity with the legal system, and judges and attorneys'
encouragements, might motivate psychologists to reach "dispositional conclusions." 56
The final ruling in a case, however, belongs to the court. 57 This concern is ever-present in
the minds of psychologists who work with the courts. Many psychologists agree that they
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should not testify to "the ultimate legal issue." 58 The best interest of the child is a legal
issue as defined by state law, and not a psychological concept. 59 The psychologist must
understand that his or her findings will be compared to a legal standard. Increasing
interdisciplinary education among psychologists promotes knowledge about the law that
affects psychological practice. Today, psychologists who decide to pursue a forensic
orientation are being trained to be an integral part of the system, and not mere occasional
participants. To the end, it is not important that psychologists control the ultimate
decision made in the courtroom, after all that job belongs to someone else; but it is
important for them to share their scientific and professional expertise on issues that are
relevant to the courts in custody determinations. 60
Another relevant concern in utilizing psychological testimony in custody litigation
is the limitations of psychological tests as they apply to custody determinations. Very
few tests have been specifically validated for use in custody proceedings. 61 In addition,
given the complex nature of relationships, parenting, and custody issues as a whole, no
specific psychological test has been devised as of yet that would adequately measure
parental fitness. Unfortunately, however, psychological tests are still sometimes needed
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for one or both parents, or for the children of the marriage. 62 Psychological tests are used
to provide insight into psychological dynamics and other issues that are peripherally
associated with custody issues. Most ofthe tests used today in custody issues were
designed for some other purpose in psychology.63 Tests that are routinely used include,
but are not limited to, intelligence tests, achievement tests, personality tests, projective
tests, incomplete sentence tests, perception tests, projective drawings tests, 64 and
parenting inventories. 65 Therefore, considering the tests that are available today, how
accurate are the predictions of the consequences of custody arrangements? Some scholars
say that theoretical speculations should not be allowed into the courtroom as they
;:-.:::11

influence the judge inappropriately. Although research regarding custody and children is

-:::::1'

I'

,;:3

growing rapidly, as of yet, there is no sound empirical evidence regarding the best interest
of the child. Psychologists can only offer "informed speculations," 66 and make statements
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referring to their data "to a reasonable degree of professional certainty"67 about the past
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and the present. Further, statements about the future are mere opinions,68 but as long as
the courts are aware of the limitations of psychological testimony and until judges have
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access to a mirror to the future, the court has to make the best of what is presently at
disposition. In conclusion, unless custody disputes are to be determined by fixed rules,
which the best interest of the child is not, a cetiain degree of subjectivity is inevitable in
custody cases. 69
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CHAPTER THREE
DISCUSSION OF TWO CASES INVOLVING PSYCHOLOGISTS
Case One70
Case one is a lengthy and complicated divorce case that spanned more than a
decade. The case involves two children, a boy and a girl. The background legal
information will be presented first, followed by a discussion of the psychological
evaluations conducted in this case.
Background and Legal Information
In 1987, the wife filed a petition for dissolution of marriage. She was asking for
sole custody of the minor children, a 6-year-old boy and a 2-year-old girl, based upon an
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allegation of "inappropriate touching of the minor children by the husband which had
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been investigated by the HRS as sexual abuse." According to court records, no
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independent evidence was ever discovered to support the wife's allegation. Nonetheless,
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due to the severe nature of the allegations made by the wife, the attorney for the husband
filed a motion for the court to appoint a psychologist to evaluate the husband and the
wife, and to help the court in its determination of custody of the minor children. The
court granted the husband's motion and appointed a psychologist to make an examination
and file a report with the court (the reports shall be discussed in a later section). A year
and a half after the filing of the petition for dissolution of marriage, the parties entered
into an agreement. Among other things, the parties agreed to share in parental
responsibility, with the mother being named as the primary residential parent. The parties
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also agreed for the husband to have liberal and reasonable visitation and frequent and
continuing contact with the minor children. For the benefit of the children, the parties
agreed to continue using the court-appointed psychologist for the children's counseling
for a period of two years. The husband and wife also agreed to continue counseling for
everyone's benefit. A fmal judgement of dissolution of marriage was entered by the court
in December 1988, however, this case was far from being over. Visitation problems that
were present during the divorce continued into post judgment litigation. The father lived
out of the state, which probably contributed to the visitation problems. Many post
judgement motions concerning the father's difficulties with visitation were filed. The
:::ll

psychologist continued to be involved in the case by acting in an intermediary position
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and he attempted to aid the parents and the court with telephone visitation difficulties.
In May of 1995, a supplemental petition for modification of fmal judgement was
filed by the father of the two children. The girl was now ten years old and the boy was
thirteen years old. The supplemental petition for modification stated that the son desired
to live with his father. The father's attorney also filed a motion for psychological
evaluation, as the father felt that an independent assessment should be made of the boy's
wishes and the situation. Such evaluation by the court-appointed psychologist did occur,
and it shall be discussed in the following section. Following the psychologist's
recommendation, in October of 1995, the parties entered into a stipulation agreeing that
the father should be given primary residential responsibility of the parties' son.
Therefore, since October 1995, the son resided with the father, and the daughter resided
with the mother. The daughter would visit the father and the brother out of state. This
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continued for approximately two years, until, in July of 1997, the mother filed a petition
for injunction for protection against domestic violence directed at the father. In the
petition, she alleged that the son had sexually abused the daughter, and the mother wanted
to stop the then current visitation schedule until the matter had been investigated. The
assigned circuit judge denied her temporary injunction on the grounds that the father had
not committed any violence according to the petition the mother filed, and eventually the
injunction was dismissed. The court-appointed psychologist was again called upon, this
time to evaluate the daughter and son, and the allegations of abuse. The case file
indicated that the psychologist only interviewed and tested the son. After an extensive
:::::•

clinical interview with the son, as well as the absence of any psychopathology suggested
by the son's most recent psychological testing, the psychologist became doubtful that the
son had actually sexually abused the younger sister. However, the psychologist did
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emphasize that his conclusions were merely an opinion, and that he could not determine
with any high degree of certainty whether the abuse did, in fact, occur or not. The
psychologist also stressed the issue that up to that point, he had only one side of the story
and could not give a recommendation until both children were evaluated.
From the correspondence and the legal documents, it seems that the mother failed
to abide by the court order, and failed to contact the psychologist to arrange for an
evaluation of the daughter. The mother's lack of cooperation lead the court to appoint a
guardian ad litem for the daughter. The correspondence and the pleadings filed in the
case indicate that the guardian ad litem had little success in aiding the child and the court
in this difficult situation. Then, in March of 1998, the attorney for the mother filed a
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motion to change the guardian ad litem and the court-appointed psychologist. The
attorney stated that the court-appointed psychologist had previously evaluated both the
father and the son and that the psychologist had extensive contact with the father's
attorney. The attorney for the wife felt that the psychologist would have predispositions
toward those parties. The court granted the mation, and discharged the court-appointed
psychologist and the guardian ad litem. The Guardian Ad Litem Program was appointed
to act as guardian ad litem for the daughter, and was further given authority to hire a
licensed clinical psychologist to evaluate the daughter and/or the parties. As of the time
of writing this report, this case is still pending before the court. The attorney for the
father has confirmed that no reports have been generated by either the guardian ad litem
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or the psychologist, again mainly due to the mother's lack of cooperation. It seems that
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the mother does not wish to pursue the issue any longer and the case will most likely be
dismissed.
Psychological Evaluations
As stated in the previous paragraphs, psychological evaluations had been
conducted in this case. This paper shall address each evaluation independently in
chronological order. In his first report to the court, the psychologist evaluated the father,
the mother, and the two children. The psychologist reported the case to be extremely
complex. He found both parents to be rather convincing in their presentation of the
unfitness of the other parent, and he found it extremely difficult to determine who was
telling the truth.
Initially, the psychologist conducted a biographical inquiry into the life of the
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father and the mother. He questioned the father and the mother regarding their respective
relationships with family and friend and what impact they had on their marriage. The
psychologist also discussed the dynamics present between the husband and the wife and
their marital problems. Their relationship was discussed in length. The allegations made
by the wife in her pleadings were also addressed, as were the father's concerns about the
mother's fitness to be the primary residential parent, and the problems he was
experiencing with visitation with his children. The wife accused the husband of sexually
and physically abusing the children, of adultery, drug and alcohol abuse, spouse abuse,
violent temper, uncontrolled anger toward her and the children, and of having no interest
in his children. Likewise the husband reported to the psychologist that the wife
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demonstrated a violent temper by throwing objects and hitting him, that the wife had
prohibited him from having a relationship with his family and had abused the family
finances. The husband also reported that the wife had a history of intermittent but deep
depression, during which she would leave dirty dishes around the kitchen and soiled
diapers on the floor.
The issue of the abuse of the children was discussed in length by the psychologist.
The wife accused the husband of inserting his fingers into the daughter's vagina and
otherwise molesting her on at least two occasions. She also accused him of showering
with the boy and masturbating in the shower in his presence on at least one occasion. The
psychologist questioned the husband and the two children on this issue. The husband
denied the allegations, and stated that the wife had overreacted to a completely innocuous
situation. The husband stated that he was changing the daughter's diaper, applying some
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powder to a diaper rash and spreading it with his finger over the daughter's genital area
when the wife walked into the room. In the son 's situation, the two were showering
together and the wife overreacted to the fact that the husband may have accidentally
touched his penis.
The psychologist reported his concern that the wife had allowed her own fear of
her husband to cloud her judgment regarding her children's need to be with their father.
He felt that it was important that the wife appreciate the needs of her children, and
exercise good judgement in meeting those needs despite her own feelings toward her
husband. The son reported that he and his sister were not allowed to keep any clothes or
: "lt

toys their father would buy, and that the mother would throw them all out. In essence, the
children were not allowed to benefit from their father's willingness to purchase new
clothing for them. In addition, the son indicated that his family was poor and that his
mother shared with him on a daily basis what little money the family had to spend on a
particular day. The mother made the children believe that the father had left them, and
was not helping to support them, when in actuality the father was making regular child
support payments. When the psychologist suggested to the son that the father had been
paying money to help the mother support them, the son demonstrated disbelief and would
not accept that idea as true. The psychologist felt that the son had become involved in his
parents conflict to an extreme degree and that had to stop. The son also reported having a
bicycle which unfortunately he did not have access to. His mother had told him that the
father had the key to the shed where the bicycle was stored, and was refusing to give it to
the mother. Shortly after discussing the issue with the mother and the father, the
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psychologist met with the son again, who reported that his mother gained entrance to the
shed and that he was again learning to ride his bicycle. The psychologist was concerned
regarding all of these little negative pieces of information which in his opinion would
have served to alienate the children from their father.
The psychologist also interviewed the son and the daughter. The boy was almost
seven years old and the girl was three and a half years old. The psychologist spoke with
the boy about his likes and dislikes, and his fears . The boy reported, among other things,
to be afraid of his father. The son described his father as "nice then mean then nice then
mean." He also said that his father did not mean it, when he said he loved him and his
sister. The son believed his father not to be a very happy person. The psychologist spoke
with the boy about visits with his father, his relationship with his mother and father, the
family's daily life, and several other issues. The psychologist also met briefly with the
daughter. When the psychologist spoke with the daughter, she told the psychologist that
she believed the father to be mean and only pretending to love them. When the
psychologist questioned the daughter about the source of this statement, the child stated
that her mother had told her. The daughter also said that the father was rich, but that he
refused to share his money with the mother and the children. Despite these statements,
the psychologist did not fmd the daughter to be anxious when discussing her father. In
the end, after speaking with the son and daughter, the psychologist became concerned that
the son and daughter had heard negative stories about their father from their mother, and
that this had added to the son's fearful feeling regarding his father.
In addition to in-office interviews, the psychologist also conducted psychological
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testing of the father, the mother and the son. The daughter was not tested because of her
young age. The father and mother performed well on most of the tests. On the
personality test, the father obtained a score for a personality profile that was almost too
perfect. The psychologist suspected that the father had not been completely candid on
that measure. The mother's score on the personality test had also surprised the
psychologist. The test indicated her to be highly emotionally stable and relaxed. The test
results conflicted with the psychologist's clinical impression of the mother. Clinically, he
found her to be very anxious and he believed that she may have exaggerated these
personality attributes. From the psychologist's report it is not obvious how he arrived at
these conclusions, except as stated above. In addition, the wife's score on the Minnesota
Multiphasic Personality Inventory 's sub-scale on paranoia was abnormal. Her score was
considered at the criterion level for clinical interpretation. The finding of a slight degree
of paranoia did correlate more closely with the psychologist's own clinical impression,
but was in contrast with her self-report of personality factors. The boy also performed
well on the tests administered to him by the psychologist. Most of his tests were within
normal range. One test suggested that the boy suffered from mild depression, and that he
had withdrawn himself emotionally from his environment. The psychologist believed
that the son was troubled by the continuing conflict between his parents and his
conflicting feelings regarding his father.
In his report, the psychologist made some final recommendations to the court
based upon his findings. As stated in an earlier paragraph, the psychologist believed that
both of the parents had deliberately withheld or distorted the truth dirring the evaluation
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process. From the report it is not clear whether the psychologist based this belief on the
discrepancy between his subjective conclusions and the test data or based on test validity
data. His recommendations were based upon his conclusions that there was some
distortion of truth by both parents. He suggested that both parents continue psychological
counseling to attempt to reconcile the parental difficulties to the extent that the children
may have a more normal relationship with both parents. The psychologist also suggested
short-term individual counseling for the son. In addition, as the children had been living
with their mother for some time and there were no conclusive findings to the contrary, he
recommended that she continue to be the primary residential parent. He also
recommended a specific visitation schedule for the parents to follow, and for himself to
continue evaluating the children for one or two years.
Seven years later another evaluation was performed in response to the son's desire
to live with his father. At the time of this evaluation the son was almost fourteen years
old. The two discussed the son's underlying wishes to live with his father. The
psychologist came to believe that the son' s request was indeed candid and not a result of
any manipulation by the father or negative feelings toward his mother. The only concern
the son reported addressed the fear that he would have to choose between his parents and
that his mother or father would be angty with him. A discussion regarding the son's
relationship with his sister and his best friend also occurred. The psychologist concluded
that the son had also been thoughtful regarding any ramifications of such a change. In the
end, the psychologist did recommend to his parents to strongly consider allowing the son
to reside primarily with his father. The psychologist also helped with a visitation
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schedule to aid each parent in having as much visitation with the non-residential child as
possible.
Case Two71
This case is being recounted because of its bizarre and sad nature. This case is
definitely not a typical divorce action. A great volume of legal information is available
on this case compared to the small amount of psychological information (details will be
discussed later in this chapter). This case is in essence a divorce case, with an underlying
dependency action. The legal aspect of dependency was not discussed in the preceding
chapters and therefore it will not be discussed in any length in this chapter.
:t

Background and Legal Information
The parties resided together as husband and wife until sometime in 1994, when
the parties separated. The parties had one minor child, a three-year-old girl. In August of
1994 the mother and the daughter traveled to Mobile, Alabama. While in a motel in
Mobile, Alabama, the police and other emergency personnel were summoned to the room
where the mother and the child were staying. Upon the emergency personnel's arrival,
they discovered that the mother and the

child ' ~

throats had been cut with a knife and were

bleeding profusely. The two were taken to a nearby hospital for stabilization. Doctors
performed extensive surgery, especially on the little girl, whose wounds were several
centimeters long and deep. The police determined that the mother had engaged in a
murder/suicide attempt, and the state attorney's office subsequently charged her with
attempted murder on her three-year-old daughter. Alabama Department of Health
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Resources took custody of the minor child. While the mother and the child were being
treated in the hospital, the maternal grandmother arrived in Mobile, Alabama. She
immediately filed a petition for custody in a dependency action, alleging the father was
"unavailable." That petition was eventually granted in Alabama. In December of 1995, a
not guilty verdict was entered for the mother: not guilty by reason of insanity. An
amended order entered a few weeks after the original order, and in it the court further
ordered the mother to continue mental treatment in the State of Florida.
The child, the mother, and the maternal grandmother returned to Florida.
Subsequently, the grandmother filed a petition for dependency in juvenile court, asking
for temporary custody of the child. In her petition the mother and the grandmother stated
that unsupervised visitation with the father ofthe child (who until then had been never
informed of the occurrences) would be detrimental to the best interest ofthe child. The
following reasons were stated to support that claim: the father's incestuous relationship
with his sister at age thirteen, the father's admission about unusual feelings of a sexual
nature toward his daughter, the father' s obtaining of materials regarding incest within
families, and the father residing with an unknown woman without the means to care for
his child. In a following motion, the maternal grandmother requested that the mother and
father obtain counseling as arranged by the court. In January 1995, the father filed a
petition for dissolution of marriage asking for, among other things, sole parental
responsibility for the minor child. The father also filed a motion to consolidate the
dependency case with the divorce case. The motion was granted, and the dependency
case became a part of the dissolution of marriage proceeding.
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In February of 1995, the parties entered into a stipulation on the grandmother's
petition for dependency. In the stipulation, the parties agreed, among other things, that
the child would remain in the temporary custody of the grandmother, that the child would
undergo psychological counseling, and that the father would undergo a psychological
evaluation. The parties agreed upon an independent psychologist for the child who would
aid the court in determining the best interest of the child. In addition, upon the father's
motion, the court appointed a guardian ad litem. Both the psychologist and the guardian
ad litem were working with the child to help the court determine the best interests of the
child.
The above paragraphs reflect but a brief summary of this case. This case is
extremely involved and difficult because of the seriousness of the issues that transpired
over the years. In the past few months, the grandmother filed a petition for permanent
primary residential responsibility of the minor child with both parents only having
supervised visitation. In response to the grandmother's pleading, the mother filed an
amended counter-petition for dissolution of marriage, and in it stated that the maternal
grandmother should be given permanent primary residential responsibility of the minor
child (compared with the mother's previous pleading in which she asked for sole
residential responsibility), and the parents should continue to exercise supervised
visitation.
It has been four and a half years since these issues first came before a judge. The

child is now seven years old. She has lived with the maternal grandmother most of her
life. The father and mother still exercise supervised visitation. The father now resides in
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another state and has a son with another woman, yet he is still battling for custody of his
daughter. As more time passes, the father's chances of obtaining sole parental
responsibility of his daughter are getting slimmer. Neither the child psychologist nor the
guardian ad litem are recommending a change in custody for the daughter. In fact, the
guardian ad litem believes, as she stated in her report to the court, that the father does not
and would not put the daughter's best interests first.
Psychological Evaluation
The only psychological evaluation ever conducted in this case has been the one for
the father. The mother is obviously still in counseling, but a formal psychological
evaluation of her is not necessary, as she is not a contender in the custody battle. A
psychological evaluation of the grandmother has also never been performed. The reasons
for this are not clear, as she is the main contender for residential responsibility for the
child.
The bulk ofthe father's psychological evaluation was conducted during the first
half of 1995. The psychologist produced two separate reports to the court regarding the
father. The first report included the evaluation procedures. The psychologist conducted
the evaluation using the following procedures: five clinical/diagnostic sessions,
Rorschach, Minnesota Multiphasic Personality Inventory-2, Millon Clinical Multiaxial
lnventory-II, Profile of Mood States, Sentence Completion Test, Myers Briggs Type
Indicator, 16PF. These will not be discussed in detail here, given the limitations of this
paper. This profile will simply report the type of procedure the psychologist used to
formulate a conclusion.
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In his report, the psychologist used several other sources of information, such as
pleadings, the father's military documents, and correspondence with attorneys on the
case. Using the above stated sources, the psychologist concluded the father was a
controlling and manipulative individual, stubborn and obsessive about details. The
psychologist found him to be self-indulgent, immature, excessively sensitive and anxious.
The result from the Minnesota Multiphasic Personality Inventory-2 yielded an
interpretation that the father lacked deep feelings ofloyalty, and displayed antisocial
behavior. The psychologist also reported that there was no indication from the
psychological tests that an abnormal sexual adjustment existed at the time of testing. The
psychologist also explained that the finding could not rule out the presence of such an
adjustment, because no psychological tests could prove the negative. On the other hand,
the absence of finding in this area was significant. The psychologist continued to explain
that the presence of incest in the father's background made the probability of future
incestuous behaviors greater. However, the psychologist also stressed that there was no
way to predict that the behavior would occur in any particular person.
In the end, the psychologist stated that although some problematic psychological
characteristics seemed present with the father, there was no concrete evidence known to
him which would have confirmed that the father had, or would, sexually abuse his
daughter. The psychologist could not make any further statements and/or
recommendation, as he was lacking some pertinent information. This information was
subsequently provided to him and the psychologist was then able to state his
recommendations. Based on the acquired information and the then-current knowledge,
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the psychologist could not conclude that the father was a sexual threat to his daughter.
The psychologist could not produce sufficient evidence to recommend against the father's
involvement with his daughter. Further, considering the fact that the father had never or
rarely been alone with his daughter, the psychologist recommended that initially
somewhat limited visitation take place. He also recommended for the father to be
involved in counseling. In conclusion, the psychologist also recommended for the court
to consider ongoing psychological and/or physical evaluations for the child as the father' s
visitations evolved.
Summary
The two cases described above were encountered by this writer while working as
a legal assistant in a law office, dealing primarily with family law issues. Fortunately,
most custody disputes are not as difficult and complicated as the two discussed. In
actuality, as stated in chapter two, few cases have the advantage of psychological input,
especially on such a large scale. Much of what was discussed in the first two chapters is
reflected in the two cases that were presented in chapter three. One cannot deny that
psychology can be helpful on many different levels. The first case reflected a failure by
the parents to communicate and cooperate effectively. The psychologist primarily acted
as an intermediary between the two parties. In the second case, several psychologists
were involved to provide different functions . The child' s court-appointed psychologist' s
function was to address the child's psychological and physical trauma, and to make
recommendations as to contact with the parents. The father's court-appointed
psychologist' s role was to determine if the father' s adolescent sexual behavior had or
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could have an effect on the daughter. Without psychological involvement, the first case
would have been a never-ending litigation nightmare, and in the second case, the life and
well-being of a child might have been compromised. Judges and attorneys are simply not
qualified to deal with such issues. It seems quite obvious that psychology is becoming
increasingly prominent in the legal field. Its great impacts and contributions are
undeniable. In the opinion of this writer, the availability of expert psychological
testimony to aid the fact finder is the best thing that ever happened to family legal
proceedings, as things are never either black or white in discerning the competing
interests in the family dynamics.
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CONCLUSION
Psychologists are trained as "helping professionals." 72 The legal system, however,
is adversarial in nature. Often it becomes difficult or even impossible, to blend the
adversarial and helping approaches to aid the parties and child involved in a custody
dispute. 73 Many professionals who are actively involved with family issues and child
custody have come to believe that the adversarial system of justice does not belong in
family court, or that its consequence should be minimized by practices which target
settlement outside the courtroom. Great potential for more stable families can be realized
where parents, with help from psychologists, are taught how to act from a sense of
parental responsibility toward their children, and not from selfish vengeance. It is time to
focus on the needs of the children. It is time to try new strategies for resolution outside
the courtroom. 74 The parent's motivation to reach an agreement in mediation is based
primarily on his or her own desire to cooperate and settle, as well as on the mediator's
ability to persuade them that a settlement reached through mediation is in his or her own
and the children's best interest. Nonetheless, given the emotional intensity of such
disputes, settlements are not reached easily, and to advocate settlement, a mediator needs
to possess great interpersonal skills.75 The mediation system which is in place today is
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not as effective as it could be. Resolution of unsolved hostilities does not occur. 76 These
people will be battling in post divorce proceedings over custody and visitation of their
children. 77 A new type of mediation which would focus more on conflict resolution and
on the needs of the children of the marriage is needed. In the years that this writer has
been exposed to divorce and custody litigation, she has discovered that most mediation
conferences are conducted by attorneys,78 and the concern is that they are not trained in
counseling techniques and therefore, cannot effectively address many issues of the
divorce. Many couples must fust resolve the issues that caused the marriage to
deteriorate before they will be able to cope effectively with the issues of the divorce and
the needs of their children. 79 A psychologist who is trained in alternative dispute
resolution may assist families in the negotiation process, while at the same time
promoting on understanding of the needs and best interests of the children involved. 80 It
is time to expend the psychologists' role as mere hired guns, and afford them a more

76

In Pinellas County, Florida, mediation conferences are held in approx.imately four-hour time
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prominent place in custody litigation. Many judges would like to see more psychologists
come forth and become certified mediators, and pick up where attorney's skills truncate. 81
On another note, a proposed long-term solution to unnecessary and prolonged
custody litigation would be to implement changes in law schools.82 This writer has come
across many concerned individuals while writing this paper, and the fact that law students
received inadequate training kept emerging as a major concern. If law schools trained
future attorneys in alternative methods of dispute resolution, rather than a primary resort
to adversary litigation, they might be more likely to choose these alternative methods of
resolution over the adversary system of justice in the future. 83 When dealing with people
and their emotions on the level that attorneys do, it seems absurd not to offer law students
some training in psychology. Although, most law school's curriculum now offer some
optional training in alternative dispute resolution and negotiating skills, some schools still
lack adequate courses in behavioral sciences. In addition, when such courses are offered,
they are usually taught by attorneys without any input from behavioral scientists. It is not
surprising then, that psychologists are sought out to aid attorneys and judges in the factfinding function when an issue arises that involves mental health or emotional factors.84
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